Chapter One

Jurisdiction:
Bringing Clarity Out of
Chaos

Chapter One - Jurisdiction: Bringing Clarity Out of Chaos

1

Table 1.1 Major Statutes and Cases Affecting Indian Country Criminal Jurisdiction
Act or Case
Trade and
Intercourse Act

Reference

Year

1 Stat. 137 § 137

1790

General Crimes Act

18 U.S.C. § 1817

1817

General Federal laws for the punishment of non-Indian
crimes are upheld on Tribal lands; Indian offenses
remain under Tribal jurisdiction.

Assimilative Crimes
Act

18 U.S.C. § 13

1825

Extends coverage through Federal enforcement of
certain state criminal laws in certain Federal enclaves.

Worcester v. Georgia

2

31 U.S. (6 Pet.) 515 1832

Description
Asserts that a State can punish crimes committed by
non-Indians against Indians under the laws of the State.

State laws have no rule of force in Indian country

United States v.
McBratney

104 U.S. 621

1881

Provides for exclusive State criminal jurisdiction over
crimes between non-Indians for offenses committed in
Indian country; rule later extended for “victimless”
crimes.

Ex parte Crow Dog

109 U.S. 556

1883

Reaffirms Tribal self-governance and the absence of
State jurisdictional authority in Indian country, as well
as Federal jurisdiction in cases of intra-tribal crimes.

Major Crimes Act

18 U.S.C. § 1153

1885

Extends Federal jurisdiction to include authority over
Indians who commit 7 (later amended to 16) felonies.

United States v.
Kagama

118 U.S. 375

1886

Upholds the Major Crimes Act based on Congress’
plenary power over Indian affairs.

General Allotment
Act (Dawes Act)

25 U.S.C. § 331

1887

Created individual Indian land parcels, held in trust by
the Federal government for individual Indians and
Indian households, out of reservation lands, eventually
leading to so-called “checker-boarded” jurisdiction as
some parcels moved from trust to fee status.

Indian Country Act

18 U.S.C. § 1151

1948

Defines the scope of Federal criminal jurisdiction over
Indian lands.

Public Law 83-280

18 U.S.C. § 1162;
25 U.S.C. § 1360

1953

Transfers Federal jurisdiction over Indian lands to 5
mandatory States (Alaska added upon statehood),
excepting 3 Tribes, without Tribes’ consent; optional for
other States, also without Tribes’ consent.

Public Law 83-280,
amended

18 U.S.C. § 1162;
25 U.S.C. § 1360

1968

Allows States to request retrocession of Indian country
jurisdiction (a return of jurisdiction to the Federal
government).

Indian Civil Rights Act
(ICRA)

25 U.S.C. § 1301

1968

Details rights Tribes must provide defendants in their
courts while restricting Tribal courts to misdemeanor
sentencing only.

Indian SelfDetermination and
Education Assistance
Act

25 U.S.C. § 450

1975

Allows for the reassertion of control over Tribal services
through self-governance contracts and other
mechanisms.

Oliphant v.
Susquamish Indian
Tribe

435 U.S. 191

1978

Holds that Tribal courts lack any criminal jurisdiction
over non-Indians for offenses committed on Indian
lands.

United States v.
Wheeler

495 U.S. 313

1978

Double jeopardy does not apply in cases subject to
concurrent Federal and Tribal criminal jurisdiction.

Duro v. Reina

495 U.S. 676

1990

Prevents Tribal courts from exercising criminal
jurisdiction over Indians who are not members of that
tribe.

ICRA, amended

25 U.S.C. § 1301

1991

So-called “Duro fix” reaffirms Tribal criminal jurisdiction
over all Indians, not just member Indians.

Tribal governments’
consent for federal
capital punishment

18 U.S.C. § 3598

1994

Requires that no Indian may be subject to a capital
sentence unless the governing body of the Tribe has
first consented to the imposition of the death penalty
for crimes committed on the tribe’s lands.

United States v. Lara

541 U.S. 193

2004

Affirms that separate Federal and Tribal prosecutions
do not violate double jeopardy when a tribe prosecutes
a non-member Indian.

Tribal Law and Order
Act

25 U.S.C. § 2801

2010

Enhances Federal collaboration with Tribal law
enforcement agencies, expands Tribal courts’
sentencing authority to felony jurisdiction by amending
ICRA to permit incarceration for up to three years per
offense, while allowing multiple offenses to be “stacked”

Violence Against
Women
Reauthorization Act

127 Stat. 54

2013

Restores Tribal criminal jurisdiction over non-Indians in
Indian country for certain crimes involving domestic
and dating violence and related protection orders.
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Institutional illegitimacy. Because the systems that dispense justice
originate in Federal and State law rather than in Native nation choice and
consent, Tribal citizens tend to view them as illegitimate; these systems
do not align with Tribal citizens’ perceptions of the appropriate way to
organize and exercise authority. The Commission heard this observation
at virtually every one of its field hearings from the Eastern United States
to Alaska. Generally, members do not willingly comply with decisions that
have not won their consent.
Because Tribal nations and local groups are not participants in the
decision making, the resulting Federal and State decisions, laws, rules,
and regulations about criminal justice often are considered as lacking
legitimacy. As widely reported in testimony to the Commission, nontribally
administered criminal justice programs are less likely to garner Tribal
citizen confidence and trust, resulting in diminished crime-fighting
capacities. The consequences are many: victims are dissuaded from
reporting and witnesses are reluctant to come forward to testify. In short,
victims and witnesses frequently do not trust or agree with State or Federal
justice procedures. Potential violators are undeterred.3
When Federal and State criminal justice systems treat Tribal citizens
unfairly or are widely perceived as doing so, trust and confidence in the
law erode further. Crime victims, witnesses, and defendants often must
travel to far-off courthouses for their cases and testimony to be heard.
Colorado is a case in point.4 The two Indian nations headquartered within
the State’s boundaries, the Southern Ute Indian Tribe and the Ute Mountain
Ute Tribe, are located between 7 and 10 hours’ drive across the Rocky
Mountains from Denver, where the entire U.S. District Court is housed in a
single Federal courthouse.5
Tribal citizens are transported, often at their own expense, to
nonlocal court venues, where trials are conducted according to the
procedures and methods of adversarial justice, and where the process
of assigning punishments can be foreign to Tribal cultures. By contrast,
justice in many Tribal communities is oriented toward restoring balance
and good relations among Tribal members. Victims, if possible, are
restored to economic and social well-being. Offenders and their relatives
strive to provide restitution to offended persons and kin. When an agreedupon payment is found, the offender’s family makes this restitution to the
offended family, and the issue is at an end. Of course, this is not the case
with every kind of offense or every Tribe, but the principle holds: local
control for Native communities means the ability to build and operate
justice systems that reflect community values and norms.
In Federal and State courts, Native defendants often are not tried
by a true jury of their peers. Federal and State jury pools are drawn with
little consideration of where Native people live and work. This concern
also was raised repeatedly at Commission field hearings across Indian
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country. Misperceptions impact every step of the process. Prosecutors may
be more skeptical of Indian victims. Judges might award harsher sentences
to Indian defendants because of assumptions they make about Indian
country crime and those individuals involved. In the case of Federal courts,
criminal sentences for the same or similar offenses are systemically longer
than comparable State systems because there is no Federal parole or goodtime credit even for inmates who follow the rules.
Ultimately, the inequities of Federal and State authority in Indian
country actually encourage crime. The Commission received extensive
testimony from Indian and non-Indians alike that Tribal citizens and local
groups tend to avoid the criminal justice system by nonparticipation.
Because Tribal members or relatives could be sent to prison or jail, which
would have negative social and economic impacts on the family or local
group, they will not bear witness against perpetrators. The punishment
outcomes of the adversarial Federal and State court systems do little to heal
Tribal communities and may create greater and longer disruptions within
the communities.

You’re going to take the Western model and put it—impose it—on Indian Country? It’s
never going to work.
Anthony Brandenburg, Chief Justice, Intertribal Court for Southern California
Testimony before the Indian Law and Order Commission, Hearing at Agua Caliente Reservation
February 16, 2012
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To be frank, State law enforcement in Indian country, as we learned, was viewed as an
occupying force, invaders, the presence wasn’t welcome. …The common belief was that
a deputy sheriff could come onto the reservation for whatever reason, [and] in handling
a situation, if a condition [arose], the deputy could use any level of force necessary and
then just drive away with no documentation, no justification, no accountability, and the
Tribal community just had to take it.
Ray Wood, Lieutenant, Riverside County Sheriff’s Department
Testimony before the Indian Law and Order Commission, Hearing at Agua Caliente Reservation
February 16, 2012

And I have argued, and I think it is a fair legal argument, that if you have an Indian
country case, the jury must come from Indian country. That is what a jury means. A
jury means representatives of the community. …We ought to be drawing our jurors
from Indian country, and we don’t do that. We don’t. We draw them the same way we
draw every Federal jury in the Federal district courts, and that is problematic in many
respects…because one of the ways that the Federal juries usually are drawn is from voter
registration roles.
Kevin Washburn, Dean, University of New Mexico School of Law
Testimony before the Indian Law and Order Commission, Hearing at Pojoaque Pueblo, April 19, 2012
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Figure 1.1 General Summary of Criminal Jurisdiction on Indian Lands
(Details vary by Tribe and State)

Chapter One - Jurisdiction: Bringing Clarity Out of Chaos

7

Institutional complexity. Figure 1.1 summarizes the complexity that
results from the overlay and predominance of Federal and State authority
over Tribal authority. Yet, the seeming order of the figure fails to capture
how difficult actual implementation of this imposed legal matrix can be.
Jurisdictional questions and concerns arise at every step in the process
of delivering criminal justice from arrest to criminal investigation,
prosecution, adjudication, and sanctions. For instance:
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➢

Is the location in which the crime was committed subject to
concurrent State criminal jurisdiction under P.L. 83-280 or other
congressional provisions?

➢

If the State shares criminal law jurisdiction, does the Tribe also
have statutes or ordinances that criminalize or penalize the
action?

➢

Under which government’s law does a law enforcement officer
have the authority to make an arrest?

➢

If this portion of Indian country is not subject to P.L. 83-280, is
the crime subject to concurrent Federal jurisdiction under the
Major Crimes Act?

➢

If the incident does not constitute a major crime, does the Tribal
nation have arrest and prosecution authority under its own
statutes?

➢

Is the suspect a non-Indian, does a Tribal officer have the
authority not only to detain, but also to arrest and charge
the offender under a cooperative agreement, special Federal
commission, or conferral of State peace officer status?

➢

Which jurisdiction has the authority to prosecute the suspect,
and to whose officers should the perpetrator be turned over?

➢

Are there double jeopardy issues as a matter of State or Tribal
law if one jurisdiction prosecutes first and the other wants to
follow?

➢

Does the crime involve violence against women?

➢

If so, does that change the authority of the Tribal officer, under
Tribal law, to arrest a non-Indian, no matter where the offense
occurred?

➢

Where jurisdiction is concurrent, do available sanctions or
rehabilitation options affect the choice of venue?
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We have county law enforcement that assists the Bureau of Indian Affairs. The county
is quite big. (W)e only have three county deputies who go back and forth between five
different communities. So if one’s on one end of the county and BIA needs assistance,
they’re without assistance.
Billy Bell, Chairman, Fort McDermott Tribe, and Chairman, Intertribal Council of Nevada
Testimony before the Indian Law and Order Commission, Hearing at Salt River Reservation, AZ
January 13, 2012

The Tribes still cannot get access to the CLETS information, which is the California Law
Enforcement [Telecommunications System]. That’s critical. If you are a law enforcement
officer and you pull a vehicle over and…you run the plate, you are not going to get any
California State information on that owner or driver that may be critical to you to better
prepare yourself—to not only protect you, but the public. So not being able to get that
information is critical.
Joe LaPorte, Senior Tribal Advisor, Office of the Program Manager, Information Sharing Environment, Office
of the Director of National Intelligence
Testimony before the Indian Law and Order Commission, Hearing in Oklahoma City, OK
June 14, 2012
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Indian Health Service benefits on the Southern Ute Reservation and was
visiting her grandparents on the reservation at the time of the accident.
However, the girl and her mother lived off-reservation. After literally
dozens of people had weighed in, eventually the question of whether the
Tribe considered the child victim to be a Tribal member was resolved by
the Southern Ute Tribal Council. After several months of jurisdictional
wrangling, the Tribal Council concluded that the child victim was not a
Tribal member—unlike her grandmother, who also had perished in the
accident. This meant two separate prosecutions for the same crime: One
by the U.S. Attorney’s Office for the death of the grandmother, the other by
the LaPlata County, Colorado District Attorney’s Office for the child. And
because of Oliphant v. Suquamish Tribe,9 the Tribe was deprived of any
concurrent criminal jurisdiction because the defendant was a non-Indian.
Public Law 83-280. While problems associated with institutional
illegitimacy and jurisdictional complexity occur across the board in Indian
country, the Commission found them to be especially prevalent among
Tribes subject to P. L. 83-280 or similar types of State jurisdiction, the latter
of which tend to be Tribes in the East and South. In part, this is because
State government authority often appears even less legitimate to Tribes
than Federal government authority. The Federal government has a trust
responsibility for Tribes, many Tribes have a treaty relationship with
it,10 and there is an established government-to-government relationship
between Tribes and the Federal government that has been affirmed in
court decisions and through the self-determination policy declared by
President Nixon in 1970.
More typically, Tribes’ widespread disenchantment with State
criminal jurisdiction stems from the fact that States often have proven to
be less cooperative and predictable than the Federal government in their
exercise of authority. While there are exceptions, particularly within the
past two decades, the general relationship can be strained to the point of
dangerous dysfunction. Many States entered the Union with chartered
boundaries that contained sizable Tribal lands and significant Indian
populations. Tribal peoples signed treaties with the Federal government
and were removed to reservations. Considerable amounts of Indian land
were turned over to State governments and citizens. Memories that States
and local governments actively sought reductions of Indian territories still
engender distrust from Tribal governments and their citizens.
The Commission frequently was presented with official testimony
(and unofficial statements during site visits and other meetings) that
described how State and local governments failed to provide public
safety services and actively prevented Tribal governments from
exercising or developing their own capacities. This less-than-cooperative
intergovernmental stance can be devastating in an environment where
early misunderstandings about the stipulations of P.L. 83-280 stymied
development of Tribal justice agencies through withdrawal of Federal
funds (Chapter 3). The Bureau of Indian Affairs (BIA) will not fund Tribal
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Public Law 83-280: Concurrent Tribal and State Jurisdiction. Public Law 83-280 (18
U.S.C. § 1162) removed Federal criminal jurisdiction over Indian country and replaced
it with State criminal jurisdiction in select states. The mandatory P.L. 83-280 states are
California, Minnesota (except the Red Lake Reservation), Nebraska, Oregon (except the
Warm Springs Reservation), Wisconsin, and Alaska. P.L. 83-280 permitted other States
to assume criminal jurisdiction, either in whole or in part, over Indian country within
their boundaries. The optional P.L. 83-280 states are Florida, Idaho, Iowa, Montana, and
Washington.

I think the better scenario is to simply not have the State have jurisdiction and that
doesn’t mean that we wouldn’t work with them because I think we live in a day and age
where that’s not possible. … (W)e would prefer to deal with the Federal government on
a government-to-government basis and then deal with the State as our neighbors, as we
would do as opposed to them having jurisdiction.
Carrie Garrow, Executive Director, Syracuse University Center for Indigenous Law, Governance, and
Citizenship
Testimony before the Indian Law and Order Commission, Hearing in Nashville, TN
July 13, 2012

They have an Indian law subcommittee of the [California] State-Federal Judicial Council
level, and...I got on it. They were asking me about Tribal courts and what I thought
about whether Tribal courts have an impact, etc. I said, “Well, it has a lot to do with 280.”
And I’m looking around at the panel of judges, and one person opened their eyes [and
asked]… “What’s 280?”
Anthony Brandenburg, Chief Justice, Intertribal Court for Southern California
Testimony before the Indian Law and Order Commission, Hearing at Agua Caliente Reservation, CA
February 16, 2012
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courts, jails, and police departments within mandatory
P.L. 83-280 jurisdictions. Consequently, Tribal criminal justice
administration is severely underdeveloped in P.L. 83-280 jurisdictions.
State and county agencies manage criminal justice administration, while
Tribal courts, police, and incarceration capabilities are largely subordinate
to State agencies, non-existent, or not recognized.
Testimony before the Commission reported distrust between Tribal
communities and local, non-Indian criminal justice authorities, leading to
communication failures, conflict, and diminished respect. Most frequently,
the Commission heard that nonresponsive State and local entities often
left Tribes on their own to face the current reservation public safety crises.
These findings, while anecdotal, comport with more comprehensive
research in the field.11
The testimony also indicated that Tribes subject to State criminal
law jurisdiction through settlement agreements and other congressional
enactments are obstructed from exercising any degree of local control.
Witnesses from these communities, located mostly in the East and South,
testified that State and local officials displayed a pronounced lack of
cultural sensitivity, impatience with Tribal government authorities, and an
attitude that Tribal members should assimilate with the surrounding nonIndian communities. Many Tribes reported that they have nearly given up
hope they can establish their own criminal justice systems appropriate to
the needs of their Tribal members or residents.
Making do with current jurisdictional arrangements. Many Tribal
governments, State governments, and the Federal government have been
active in making current jurisdictional structures work in this complex
environment. They have developed a variety of approaches (discussed
more fully in Chapter 4):
➢

Cooperative agreements (including deputization, crossdeputization, and mutual aid agreements) provide for shared law
enforcement authority in and around Indian country. The most
encompassing agreements cross-deputize officers, so that Federal,
State, Tribal, municipal, or county officers are able to enforce a
partner government’s laws. For example, a Tribal police officer so
cross-deputized can make an arrest based on Tribal law, certain
Federal laws, or city ordinances. Such arrangements simplify
law enforcement by supporting an officer’s ability to intervene
regardless of the crime’s location or the perpetrator’s or victim’s
identity.

➢

Statutory peace officer status is an across-the-board recognition
of police officers who work for the public safety department of a
federally recognized Tribe as State peace officers. Under Oregon’s
statute, for example, Tribal police are empowered to arrest nonIndians on the reservation for violations of State law and to continue
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Here is a Federal mandate that we provide service to these communities, and yet we
have no clue what we’re doing, what our limits are. And we found that on a day-to-day
basis, routinely, our officers were going into Indian country and making huge mistakes.
Not just cultural mistakes, not just historical mistakes, but legal mistakes utilizing
California regulatory law and enforcing it in Indian country because we didn’t know.
Lt. Ray Wood, Tribal Liaison Unit Commander, Riverside County Sheriff’s Department
Testimony before the Indian Law and Order Commission, Hearing at Agua Caliente Reservation, CA
February 16, 2012

At the [Washington] State Supreme Court there was an initial decision finding the officer
had authority to arrest in fresh pursuit of a crime that began on reservation. It was later
reconsidered and amended, but sustained. Last week it was reconsidered again and
reversed. This alone, just the result to have this happen, shows the level and depth of
confusion caused by the jurisdictional maze.
Brent Leonhard, Interim Lead Attorney, Office of Legal Counsel,
Confederated Tribes of the Umatilla Indian Reservation
Written Testimony for Indian Law and Order Commission, Hearing at Tulalip Indian Reservation, WA
September 7, 201112

[There are] people that move into those areas for that reason: they want to engage
in unlawful activity. They do so because they know that there is an absence of law
enforcement.
Paul Gallegos, Humboldt County District Attorney
Testimony before the Indian Law and Order Commission, Hearing on the Agua Caliente Reservation, CA
February 16, 2012

California does not allow Tribes into the fusion centers and does not recognize Tribal
law enforcement. We hope to get this taken care of in California. A model and test case
is being developed by the Sycuan Tribe. This same issue is found in New York, where the
State only lets one Tribe in, but not the rest.
Joe LaPorte, Senior Tribal Advisor, Office of the Program Manager, Information Sharing Environment, Office
of the Director of National Intelligence
Testimony before the Indian Law and Order Commission, Hearing in Oklahoma City, OK
June 14, 2012

I think…that any time there’s Federal law that [is] passed regarding Indian country, that
it [should] apply to Settlement Act Tribes, plain and simple…Each Tribe doesn’t have to
be mentioned. That basically says, when there’s Federal legislation passed, that it applies
to all Indian nations, P.L. 83-280, Settlement Acts, however they want to word it. I think
that is probably the first and foremost place to start. Because without that, you have
different levels of sovereignty, and that’s no more clear than when the State trumps the
Federal government and trumps the Federal laws that are passed regarding the Indian
country.
Robert Bryant, Chief of Police, Penobscot Nation
Testimony before the Indian Law and Order Commission, Hearing in Nashville, TN
July 13, 2012
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I believe that the State of Arizona is a model of how States should work with Indian
country. The State under Arizona Revised Statutes 13-3874 authorizes Tribal police who
meet the qualifications and training standards under Arizona Peace Officers Standards
and Training (AZ POST) to exercise all law enforcement powers of peace officers in the
State. …This peace officer authority not only assists the Tribal governments it also adds
more peace officers to the State.
Edward Reina, (Ret.) Director of Public Safety, Tohono O’odham Nation
Written testimony for the Indian Law and Order Commission, Hearing at Salt River Indian Reservation
Jan. 13, 201215
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price: delayed prosecutions, too few prosecutions, and other prosecution
inefficiencies; trials in distant courthouses; justice systems and players
unfamiliar with or hostile to Indians and tribes; and the exploitation
of system failures by criminals, more criminal activity, and further
endangerment of everyone living in and near Tribal communities. When
Congress and the Administration ask why is the crime rate so high in Indian
country, they need look no further than the archaic system in place, in
which Federal and State authority displaces Tribal authority at the expense
of local Tribal control and accountability.
When Tribal law enforcement and courts are supported—rather
than discouraged—from taking primary responsibility over the dispensation
of local justice, they are often better, stronger, faster, and more effective
in providing justice in Indian country than their non-Native counterparts
located elsewhere. After listening to and hearing from Tribal communities,
the Commission strongly believes that for public safety to be achieved in
Indian country, Tribal justice systems must be allowed to flourish, Tribal
authority should be restored to Tribal governments when they request
it, and the Federal government in particular needs to take a back seat
in Indian country, enforcing only those crimes that it would enforce in
any case, on or off reservation. The Federal trust responsibility to Tribes
turns on the consent of Tribes, not the imposition of Federal will. The
Commission also believes that what is not warranted is a top-down,
prescriptive Federal solution to the problem.

Findings and Conclusions: Indian Country Jurisdiction
and the Indian Civil Rights Act
In addition to its desire to protect public safety, Congress considered
the overlay of Federal and State law (through P.L. 83-280) in Indian country
to extend protections—similar but not identical to the Bill of Rights—to
defendants, juveniles, victims, and witnesses. Its presumption was that
Tribal criminal justice systems could not protect the rights of either Tribal
or U.S. citizens, at least in a manner similar to the U.S. Constitution and
Federal civil rights laws. The Commission has studied this and other issues
in response to TLOA’s directive to examine the effect of the Indian Civil
Rights Act of 1968 (ICRA).
Without question, ICRA infringes on Tribal authority: it limits the
powers of Tribal governments by requiring them to adhere to certain
Bill of Rights protections, including the equal protection and due process
clauses. At the same time, because ICRA does not incorporate certain other
constitutional limitations—including the guarantee of a republican form
of government, the prohibition against an established state religion, the
requirement for free counsel for indigent defendants, and the right to a jury
trial in civil cases—the Act may be viewed as a validation of Tribal selfgovernment. Undoubtedly, the omissions reflect Congress’ effort to respect
some measure of Tribal sovereignty. Thus, while ICRA represents an
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“The Indian Law and Order Commission has concluded
that criminal jurisdiction in Indian country is an
indefensible maze of complex, conflicting, and illogical
commands, layered in over decades via congressional
policies and court decisions, and without the consent of
Tribal nations.”
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ntrusion on Tribal authority, it seeks to accommodate essential differences
as well.
In terms of rights protections, ICRA has had both positive and
negative effects. It has reinforced basic assumptions concerning the
rights of defendants charged with crimes, thereby increasing community
members’ and outsiders’ confidence in Tribal judicial systems. Tribal
courts are mindful of ICRA’s value in this respect and have been faithful
in enforcing it. There is little or no scholarly research or other evidence
showing significant violations of ICRA by Tribal courts that go uncorrected
by Tribal appellate courts; in fact, what research exists, although limited,
suggests that there is no systematic problem of under-protection.16 More
generally, ICRA respects the obvious reality that all Tribal citizens are
likewise citizens of the United States and thereby entitled to constitutional
protections against arbitrary governmental action of any kind, as (in the
case of the 2013 Violence Against Women Act Amendments) are nontribal
defendants whose prosecutions may now be adjudicated in Tribal criminal
court proceedings.
In this regard, ICRA’s failure to provide the assistance of counsel
without charge to indigent defendants except for cases brought under
TLOA’s expanded sentencing authority is especially problematic. ICRA
only bars a Tribe from denying “to any person” the right “at his own
expense to have the assistance of a counsel for his defense.”17 When ICRA
was enacted, Congress likely did not contemplate felony prosecutions
by Tribal courts, so this right to counsel, normally afforded to indigent
defendants charged with a felony,18 was not included in ICRA. Similarly, the
applicable Federal law at the time did not extend representation rights to
misdemeanor offenders, so there was no reason for the Congress to require
it of Tribes.
Since 1968, however, both Tribal and Federal practice have changed
dramatically. Tribal concurrent jurisdiction over many felonies has been
affirmed, and Tribes have been increasingly active in prosecuting felonies
under Tribal law. On the Federal side, the right to be provided counsel is
guaranteed to indigent defendants charged with misdemeanors in cases
where imprisonment is a possibility.19
Moreover, the Commission heard extensive testimony from public
defenders, prosecutors, and judges alike, concluding that without the
right to counsel, the right to due process itself is compromised. In sum,
ICRA is out of step with Tribal court practice, diverges from the now
broadly accepted norm for assistance of counsel in adversarial, punitive
proceedings, and fails to create a coherent body of law. In at least these
ways, and excepting those cases brought under the enhanced sentencing
provisions in TLOA, the Commission finds that today ICRA is insufficient
for the protection of Tribal citizen rights. Significantly, the Commission
also finds that amending ICRA would dovetail with accepted procedure in
a growing number of Tribal courts, especially those that are operating with
an increasing degree of judicial independence.
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“ICRA is out of step with Tribal court practice, diverges
from the now broadly accepted norm for assistance of
counsel in adversarial, punitive proceedings, and fails to
create a coherent body of law.”

20
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Public defenders are as committed to principles of public safety as prosecutors are. We
want to ensure that an individual’s rights are protected all along the path of the justice
system, the path for all of us, and we don’t want to see people wrongfully convicted,
certainly not wrongfully accused…. (W)e want to ensure that justice is done. And at
Tulalip that’s what we are trying to do.
Janice Ellis, Prosecutor Tulalip Tribes
Testimony before the Indian Law and Order Commission, Hearing at Tulalip Indian Reservation
September 7, 2012

We don’t want to mistreat anybody. We want to give due process, a fair trial.
William Johnson, Chief Judge, Confederated Tribes of the Umatilla Indian Reservation20
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Recommendations
In examining the complexities and deficiencies of criminal jurisdiction in
Indian country (and other affected Native communities22), the Commission
seeks to meet three objectives:
➢

To consider potential solutions that have the promise of
practical, real-world success in reducing crime and improving
the safety of all persons in Indian communities, especially for
women and children;

➢

To proceed in a manner that respects the sovereignty and
autonomy of Indian Tribes; and

➢

To respect and enforce the Federal constitutional rights of crime
victims and criminal defendants.

Consistent with these objectives and keeping in mind the
importance of Tribal consent, the Commission rejects more “workarounds” and instead embraces a far-reaching vision of reform to Indian
country criminal jurisdiction. All Indian Tribes and nations—at their
own sole discretion, and on their own timetable, but consistent with the
guarantees to all U.S. citizens afforded by the U.S. Constitution—should be
able to “opt out” of existing schemes of imposed authority over criminal
matters in Indian country and be restored to their inherent authority to
prosecute and punish offenders.
1.1: Congress should clarify that any Tribe that so chooses can opt
out immediately, fully or partially, of Federal Indian country criminal
jurisdiction and/or congressionally authorized State jurisdiction,
except for Federal laws of general application. Upon a Tribe’s
exercise of opting out, Congress would immediately recognize the
Tribe’s inherent criminal jurisdiction over all persons within the
exterior boundaries of the Tribe’s lands as defined in the Federal
Indian Country Act.23 This recognition, however, would be based on
the understanding that the Tribal government must also immediately
afford all individuals charged with a crime with civil rights
protections equivalent to those guaranteed by the U.S. Constitution,
subject to full Federal judicial appellate review as described below,
following exhaustion of Tribal remedies, in addition to the continued
availability of Federal habeas corpus remedies.
1.2: To implement Tribes’ opt-out authority, Congress should establish
a new Federal circuit court, the United States Court of Indian Appeals.
This would be a full Federal appellate court as authorized by Article
III of the U.S. Constitution, on par with any of the existing circuits,
to hear all appeals relating to alleged violations of the 4th, 5th,
6th, and 8th Amendments of the U.S. Constitution by Tribal courts;
to interpret Federal law related to criminal cases arising in Indian
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country throughout the United States; to hear and resolve Federal
questions involving the jurisdiction of Tribal courts; and to address
Federal habeas corpus petitions. Specialized circuit courts, such as
the U.S. Court of Appeals for the Federal Circuit, which hears matters
involving intellectual property rights protection, have proven to be
cost effective and provide a successful precedent for the approach
that the Commission recommends. A U.S. Court of Indian Appeals is
needed because it would establish a more consistent, uniform, and
predictable body of case law dealing with civil rights issues and
matters of Federal law interpretation arising in Indian country.
Before appealing to this new circuit court, all defendants would
first be required to exhaust remedies in Tribal courts pursuant to
the current Federal Speedy Trial Act, 18 U.S.C. § 3161, which would
be amended to apply to Tribal court proceedings to ensure that
defendants’ Federal constitutional rights are fully protected. Appeals
from the U.S. Court of Indian Appeals would lie with the United
States Supreme Court according to the current discretionary review
process.24
The mirror of this special circuit court jurisdiction at the Tribal
court level is this: Tribal courts do not become Federal courts for general
purposes. Tribes retain full and final authority over the definition of the
crime, sentencing options, and the appropriate substance and process for
appeals outside of the narrow jurisdiction reserved for the new Federal
circuit court.
It has been argued that the government-to-government relationships
between Tribes and the U.S. government mean that the U.S. Supreme Court
is the appropriate initial forum for any appeal of a Tribal court decision.
While this may be true in concept, the Commission also seeks to ensure
that Tribal court operations continue in the smoothest manner possible
and that appeals are minimally disruptive to the ongoing delivery of justice
services in Tribal communities.
With 566 federally recognized tribes in the United States, the U.S.
Supreme Court might be asked to hear many appeals from Indian country,
but choose only a few to remain responsive to the wide array other issues
and subject matters brought to its attention. Tribal courts could become
paralyzed by the wait and by the loss of confidence generated by the cloud
of uncertainty resulting from dozens of denied appeals. Having a panel
of Article III judges25—all with the highest expertise in Indian law, ruling
in a forum designed in consultation between the U.S. government and
Tribal governments—hear such cases first meets not only the demands of
practicality, but also reinforces Tribal sovereignty.26
1.3: The Commission stresses that an Indian nation’s sovereign choice
to opt out of current jurisdictional arrangements should and must
not preclude a later choice to return to partial or full Federal or
State criminal jurisdiction. The legislation implementing the opt-out
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provisions must, therefore, contain a reciprocal right to opt back in if
a Tribe so chooses.
1.4: Finally, as an element of Federal Indian country jurisdiction,
the opt-out would necessarily include opting out from the sentencing
restrictions of Indian Civil Rights Act (ICRA). Critically, the rights
protections in the recommendation more appropriately circumscribe
Tribal sentencing authority. Like Federal and State governments,
Tribal governments can devise sentences appropriate to the crimes
they define. In this process of Tribal code development, Tribes may
find guidance in the well-developed sentencing schemes at the State
and Federal levels.
The Commission recognizes that this vision of restored inherent
authority for all Tribes that so choose expanded sovereignty and local
control in a manner that fully protects all defendants’ Federal civil rights is
a long-term one. That the current system is entrenched and complex likely
poses a challenge for even the most prepared Native nations. Some Tribes
may decide never to go down that path. Others may prefer not to subject
their justice systems to Federal judicial review. In light of this, the opt-out
recommendation is designed to provide Tribes with enhanced autonomy
and choice, as well as greater leverage in entering into intergovernmental
agreements with Federal and State authorities. This recommendation
aims to create space in Federal law for an individual Tribe to opt out of the
current jurisdictional architecture at the scale and pace it chooses, based
on its capacity, resources, and governance preferences.
The Commission also respects that restoration of Tribes’ sovereign
authority, taken away from them through a long process of subjugation
and neglect, can occur only with the trust and respect of the non-Indian
community, including Federal, State, and local governments, the general
non-Indian population, and the urban and rural communities adjacent to
or inside Indian country. That trust depends, in part, upon the sovereign
Tribes protecting the rights of citizens of the Tribes, States, and the United
States. Requiring Tribes that opt out in full or in part to meet the standards
of the 4th, 5th, 6th, and 8th Amendments to the U.S. Constitution, as
interpreted by Tribal and then Indian Circuit Court Federal judges, will go
far in building that trust.
The Commission does not envision that every Tribe with the
opportunity to choose which criminal jurisdiction arrangements will
govern its territory will choose to operate a system entirely on its own.
Choice includes the option not only to exit various federally imposed
configurations, but also to collaborate with other governments. For
example, if a Tribal government finds that it is serving a Tribe’s needs
appropriately, it may opt to continue its present cross-deputization,
statutory State peace officer status, special commission, and other shared
authority arrangements. Similarly, a Tribal government developing new
capacity may opt for these current possibilities. The arrangements might
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also include wholly new intergovernmental collaborations that Tribal
governments and their partner governments devise. This is the essence of
choice.
Choice also means that any expansion of jurisdiction and associated
changes to Tribal justice systems need not result in the diminishment
of effective, traditional components of those systems, nor diminish the
opportunity to create them. Tribes would need to develop procedures
by which defendants could, in a considered manner, waive their Tribal
constitutional and ICRA rights—consenting to Tribal court jurisdiction—
as a first step in participation on the alternative track. These alternative
methods for delivering justice should be encouraged: research on the
healing to wellness courts and other traditional processes suggests
that they often provide the best chance to reduce recidivism and help
defendants change their lives.27 As a final note, nothing would prevent a
Tribe from continuing to use traditional justice processes for those disputes
and criminal violations that always have been under Tribal jurisdiction.
Several final comments on the Commission’s recommendations
relate to applicability and funding.
First, the proposed mechanism under which Tribes can opt out of
congressionally authorized State jurisdiction might appear to present an
issue of federalism. The Commission believes that that is not the case;
in P.L. 83-280, Congress gave more authority to the States than the U.S.
Constitution requires or contemplates. Thus, the retrocession mechanism,
wherein a State returns the jurisdiction back to the Federal government,
was a congressionally created artifice that respected the States’
prerogatives, but was not required by any means. Indeed, in the Tribal Law
and Order Act of 2010, Congress specifically allowed P.L. 83-280 Tribes
to petition the Federal government to apply concurrent Federal criminal
jurisdiction even while leaving the congressionally authorized State
jurisdiction intact. Clearly, however, Congress has the power to take the
grant of State jurisdiction over criminal prohibitory offenses back at any
time. The Commission believes a Tribe should have the option of making
this choice, and the Federal government should be obliged to respond.
Second, while the recommendation is for a process to be created
that allows Tribes currently under Federal criminal jurisdiction,
P.L. 83-280 criminal jurisdiction, or settlement State criminal jurisdiction
to opt out of that jurisdiction, the Commission also recognizes the unique
configuration of criminal jurisdiction in the State of Alaska. The extension
of the recommendation to Alaska is that Tribes with Federal land should
be afforded the same opportunities as Tribes in the lower 48 states. (More
detail on Alaska and the Commission’s recommendations for that unique
geographic and jurisdictional setting is provided in Chapter 2.)
Third, the Commission acknowledges that enhanced Tribal criminal
justice capacities, such as law-trained judges, written codes, appropriate
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jail space, etc. will increase costs for Tribes. Yet, the Commission also
does not intend that only “well off” Tribes—those that could afford to
develop expanded capacity on their own—be able to opt out of imposed
jurisdictional arrangements. Indeed, throughout the course of its field
hearings, the Commission was repeatedly struck by the number of Tribes
that, despite extraordinary budget challenges, are nonetheless asserting
enhanced criminal and civil jurisdiction in order to strengthen selfgovernance and to put even more Tribal sovereignty into action.
The Commission acknowledges the budget challenges our country
faces. Nonetheless, the process Congress develops for opting out should
include enhanced funding for Tribes. Over time, as less effective Federal
and State systems are scaled down or even eliminated in areas where
Tribes choose this path, locally controlled and accountable Tribal justice
systems will save money. (More detail on the possible sources of funds is
provided in Chapter 3.) However, the Commission points to the success
of the Indian Self-Determination and Education Assistance Act of 1975 at
transferring to Tribes money formerly spent by Federal personnel in Indian
country. As Tribes reassert jurisdiction, there is broad scope across many
Federal agencies to replicate these transfers.28 Money should flow to the
agencies and governments providing criminal justice services in Indian
country, and as those agencies and government change, funding flows
should change as well.

Conclusion
Through TLOA and the VAWA Amendments, Congress set forth
a path toward greater Tribal government authority over law and justice
in Tribal communities. The Commission’s recommendations strive to
continue this vital work. By balancing expansion of jurisdiction as Indian
nations deem themselves ready, and by protecting defendants’ individual
Federal constitutional rights, through the creation of the new U.S. Court
of Indian Appeals, the Commission embraces the best aspects of all three
systems—Federal, State, and Tribal. By removing mandates rather than
prescribing responsibility, the Commission’s approach departs from the
historical pattern of dictating to Tribes. Tribes must be free to choose. By
recognizing the power in local control, these recommendations provide a
tribally based, comprehensive solution to the problems with law and order
in Indian nations that fully comports with the American Way: Local control
for local communities instead of Federal command-and-control policies.
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