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Good Afternoon Commissioners,  

On behalf  of  the Community I  serve, I  would l ike to welcome you to the Salt  
River Pima-Maricopa Indian Community.  I  am the Chief  Prosecutor here in Salt  
River, and have been such for the past seven years.  In my words to you today,  
I  hope to convey some recommendat ions that are shared by the other tr ibal 
communit ies as it  relates to some of  the challenges of  the Tribal Law and Order 
Act.  

My recommendat ions and comments cover three main points:  

1) Funding and resources is the primary barr ier to the implementat ion of 
the Tribal Law and Order Act.  

2) Cultural understanding is cr it ical in understanding why the 
implementat ion of  the TLOA and VAWA provis ions is not only inhibited 
by funding issues.  

3) The Major Cr imes Act should also be reviewed and amended where 
the offense l isted are not def ined by federal law.  
 

1. Funding and resources is the primary barrier for tribes with the 
implementation of the Tribal Law and Order Act.  

Tribes lack funds and resources to implement the requirements. 

I  know that every tr ibal representat ive wil l  l ikely be able to address the 
issues of  funding and how the lack of  funds is the main barr ier to moving 
forward with the Tribal Law and Order Act.  This new grant of  authority, 
loosening the handcuffs of  a one year cap to a three year, is not without a lot of 
challenges.  W ithout a doubt, the funding issue is the most signif icant barr ier.  
Most tr ibes are small,  and are more on par with a towns and cit ies than to 
States as it  relates to size and government.   In general,  major cr imes or felony 
offenses are handled by States who have bigger budgets and governments. 
Bui lding a criminal just ice system that essentially must paral lel that of  a State, 
to a community with extremely small  populat ions is s imply not pract icable.  
Even the tr ibes who are arguably f inancially able to create such a system with 
the enormous expense are struggling.   

For the majority, SRPMIC is self - funded. SRPMIC also has been 
successful in secur ing grants to support the just ice system, including grant 
money to bui ld a detention faci l i ty that would l ikely be able to house any 
offenders convicted in the SRPMIC court,  even for three years. However, by 
and large, the cost of  the tr ibal just ice system is bore by the tr ibal government.   
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The law enforcement for this Community is ent irely operated by eh Community.  
That is our of f icers are al l employees of  the SRPMIC government SRPMIC 
off icers are SLEC holders and can direct ly f i le cr iminal matters with the US 
Attorney’s Off ice.  The abi l i ty to fund these types of  off icers undoubtedly 
increases the abi l i ty of  SPRMIC to keep the community safe, but at quite a 
budgetary expense.  

The effect iveness and the abil i ty of  tr ibes to successful ly implement the 
TLOA wil l l ikely essential ly break out into two groups: the haves and the have-
nots.  Tribes who are not able to employ a wide var iety of  professionals, in al l 
discipl ines, due to lack of  funds or based on locat ion,  are a signif icant  
disadvantage as it  comes to grants.  I  would l ike to request support for the 
recommendat ions made by Chief  Judge Pouley in his test imony in November, 
regarding the grant process and the current process.  

Tribes are now in a posit ion to have to recruit  attorneys.   The ideal 
candidates, in addit ion to having the law degree and bar admission,  understand 
Indian country, the community they serve, and are competent in legal anlaysis 
and cultural appl icat ion.  All  tr ibes wi l l  tel l you they prefer their own members 
to apply the tr ibal laws and just ice.  The next best type of  candidate is of ten 
other Native Americans who understand the culture.  The same is true of 
judges.  Most tr ibes are in rural sett ings, and far f rom an employment pool of 
qualif ied attorneys. SRPMIC has many advantages that other tr ibes do not.  
Based on locale, the Community has the abi l i ty to recruit  outside attorneys to 
work in the Just ice System.  SRPMIC is close to several law schools, who can 
offer interns, professors, legal experts, training and presentat ion. SRPMIC 
assists its own members in obtaining educat ion, including law degrees and 
other professional degrees.  While there are numerous qualif ied Native 
American Attorneys who are committed to serving Indian country,  the demand 
far outweighs the supply.  Of course, the abi l i ty to pay a competit ive wage is a 
huge barr ier as wel l.   

Yet what are the choices that tr ibes have?  Forego the chance to seize 
this gif t  of Congress which begins to al low tr ibes to exercise sovereignty and 
self -regulate and to protect their members we know that the reliance on the 
federal government to prosecute cr imes is has been inef fect ive.  Tribes need to 
be able to handle these matters, but it  is not going to happen without more 
funding.   

The Lack of Resources and Funding Inhibits Federal Init iatives from 
Being Effective.  

We, as tr ibal prosecutors were excited with the passing of  the Tribal Law 
and Order Act,  and especial ly some of  the init iat ives that were born of  it .  For 
example, the use of  tr ibal attorneys as Special Assistant United States 
Attorneys i and the creation of  the Attorney General ’s Federal and Tribal 
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Prosecution Task Force for Violence Against Women are both great init iat ives 
that could signif icantly improve safety in Indian Country if  they are supported 
ad follow-through.  

Here in Arizona, the United States’ At torney’s Off ice is making good 
progress on implementing the SAUSA program.  Several of  the tr ibes have had 
their prosecutors designated as Special Assistant Untied States Attorney’s,  
including SRPMIC.  However, the training of  those prosecutors, gett ing the 
necessary background checks and developing processes for this program has 
been t ime intensive. The Deputy United States Attorneys who work on this 
project st i l l  carry their own heavy case loads and in addit ion to those dut ies,  
must f ind t ime and ways to assist the SAUSAs.  Good intentions and dedicated 
personnel only go so far.   One benef it  I  ant ic ipated of  the SAUSA program was 
that by the federal prosecutors working closely with the tr ibal prosecutors who 
work with these communit ies every day on an int imate basis, would be that the 
federal prosecutors would gain cultural understanding and appreciat ion for the 
tr ibes they serve.  Such an understanding of  the cultural nuances by the 
prosecutors is key to helping vict ims and communit ies improve 
safety.  However, such a result  would take t ime that the federal prosecutors 
simply do not have.   

We are very pleased with the program and are especial ly thankful to the 
United States Attorney’s off ice in Arizona for the dedicated staff  here.   We 
know that al l that has been achieved is due to their wi l l ingness to go above and 
beyond their assigned duties.  We know, f rom the l imited t ime with the program 
we have had, that we as tr ibal prosecutors have benef it ted f rom having two of 
our own tr ibal prosecutors being trained on the federal pract ices and helping 
our own law enforcement improve with this knowledge.   Yet, i f  Congress wanted 
this program to have real teeth, there must be support for resources to get  
these init iat ives moving in a meaningful and ongoing way.  

Another development out of  the implementation of  the Tribal Law and 
Order Act was the creat ion of  the Attorney General’s Federal and Tribal 
Prosecution Task Force for Violence Against Women.  I  am honored to be a 
member of  this Task Force. However, the barr ier here is lack of  resources, just 
as it  is for tr ibes. The Task Force has met only once since it  formed.  The Task 
Force has a lot of  work to do that could be of  great impact in Indian Country, 
yet it  is supported by virtual ly no resources.  The Chair of  the Task Force, as a 
Deputy United States Attorney has her own dut ies and her own responsibil i t ies 
that the Task Force must be a second prior ity, which is true for the other 
members as wel l.  There is no pract ical way for this committee to be product ive 
without support of  the federal agencies, by making the t ime and resources 
available.   What I  bel ieve would encourage progress in these init iat ives is a 
continued mandate f rom the leaders of  the Administrat ion, congress and the 
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Department of  Just ice to communicate the importance to all the departments 
and divis ions f ind ways to support them with funds and resources.   

2. Cultural understanding is critical  in understanding why the 
implementation of the TLOA and VAWA provisions is not only inhibited by 
funding issues 

One part icular chal lenge is to implement Community values and tradit ion 
within the just ice system.  Cultural sovereignty and fairness and just ice are not 
mutual ly exclusive concepts, yet it  seems that the draf ters of  the TLOA view 
them as such. I  respect those who lobby for the protect ion of  civi l  l ibert ies, and 
accept that they are committed to ensur ing that al l  persons are able to enjoy 
the Constitut ional protect ions.  Yet, these same people of ten lack a full  
appreciat ion of  the history and the trust responsibi l i ty of  the federal 
government to tr ibes.  Tribes, as sovereigns, should not be forced to follow al l 
federal and state pract ices.   Fairness and just ice are not only achievable by 
processes and methods derived f rom the United States Const itut ion and 
judic ial interpretat ion of  such through the western perspective.   

The requirement that tribal judges for three-year offenses be 
licensed in any jurisdiction should be clear to include tribal-
l icensing.  

While there has been no federal judic ial  review of  the requirements for 
due process as to the judicial  requirements under TLOA, there remains 
signif icant concern among tr ibes and their just ice systems that the language of  
the TLOA may be interpreted to require the tr ibal judges to be l icensed only in 
State or Federal court.  iiI f  the TLOA is interpreted as such, this requirement 
could potent ially require many tr ibes, including SRPMIC to br ing in outsiders, or  
non-tr ibal members to preside over these matters. 

As judges are the ones who ult imately impose sentence, a non-member 
who may have no cultural connect ion to the Community or  tr ibe may be required 
to determine to what extent the offense and the of fered evidence meet the 
Community’s standard for what is egregious behavior.  These persons who wil l  
sit  in judge met as to the ult imate disposit ion of  the offender wi l l  of ten have 
only writ ten tr ibal code to guide their decis ion.   

Current ly, the judges of  the SRPMIC are Community members or  
members of  related tr ibes, who share a history and culture.   These judges use 
their own personal l i fe exper ience and cultural values when they apply the tr ibal 
laws.  How can someone be trained in culture and values?  While is of ten 
attempted, it  is dif f icult  to achieve.  Tribal communit ies should not have to 
compromise being judged by their own community or tr ibal members simply due 
to a lack of  tr ibal member attorneys.   This vagueness in TLOA is overly 
paternal ist ic and seems almost paranoid, that even with the appellate process 
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of  tr ibes, the habeas review availabil i ty, and being represented by lawyers, the 
persons accused in t r ibal courts are st i l l  at r isk of  violat ions of  due process.  As 
a tr ibal prosecutor, I  strongly recommend that this section of  TLOA be clarif ied 
to permit tr ibal- l icensing, therefore leaving more room for Community to tr ibal 
members to be judged by one another.   

TLOA and VAWA amendments could be better drafted to support 
cultural sovereignty and self-determination. 

The tr ibal nat ions are now home to many non-Indian of fenders ( including 
a growing number of tr ibal descendants who are cultural ly Native American, but 
do not meet blood quantum) and yet the tr ibes remain handcuffed to protect the 
communit ies f rom those who offend in Indian Country.  Domest ic violence 
continues to dominate Indian country,  and tr ibal prosecutors handle these 
matters with a dist inct understanding of  the communit ies they serve.  

One other chal lenge for tr ibes to overcome before they can implement 
TLOA is tr ibes wi l l  be educating their  own community members about the 
effects of  such changes, both as a f inancial burden but also as an explanat ion 
as to why their tr ibal courts may end up looking dif ferent then they are used to.  
There may even be some resistance on behalf  of  the tr ibal members based on 
complicated reasons. A phenomenon that I  have observed that is of ten hard to 
art iculate, is the att itude that just ice equates to a few months jail or none at all.   
While it  is true that many tr ibal communit ies tradit ional ly focused on 
forgiveness and making one whole, there are possibly other explanations.  I  
bel ieve that in the forty plus years since the enactment of  the Indian Civi l  
Rights Act,  the tr ibal peoples have only seen such minor punishments and even 
when they don’t ’ l ike it ,  they have grown accustomed to these punishments. I 
think this is most common in domest ic violence of fenses. Vict ims have adopted 
a need to forgive and forget, to move on, and to achieve harmony again.   Not 
always as a tradit ional value, but as a matter of necessity.  If  no just ice is 
coming, the abused learn to survive, tolerate, and accommodate the offenders.  

Of course there are count less vict ims who can explain the impact that the 
insuff icient  punishments have been, those are of ten on the offenses that give 
r ise to felony prosecution.  But there are so many of fenses, such as domestic 
violence where repeat offenders are in the tr ibal revolving door.  I t  is from this 
pract ice I  think some communit ies have developed an acceptance of  this just ice 
system. Final ly, I  suggest that with the requirement of  legal ly-trained attorneys 
for defense and judges, the odds are that tr ibal courtrooms wil l  look less l ike 
the Community courts and the community members may lack faith in such.  

Tribal prosecutors understand the recanting vict im dynamic as it  l ives in 
Indian Country.  We see the effect of a closed community and the strong 
connectedness community members have.   Members of  Indian country are 
much less l ikely to “ex-patr iate” than it  appears is of ten assumed.  Leaving a 
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community can mean turning away f rom your culture, your history, your family,  
and much more. As a former domestic violence prosecutor of a state system, I  
have seen the dif ference between a vict im who can move across town, or even 
to another state and not face the same sorts of  “ loss” that a tr ibal vict im does if  
that vict im chooses to leave the tr ibal community.  This dynamic is not one that 
can be overcome, but rather it  must be understood.  For many Indian people, to 
be a member of  their  tr ibe, or nat ion, or family, or clan, is to be with those other 
members, even when someone in that Community has violated them.   Yet, 
of ten we rely on the majority society’s solut ions for vict ims, such as advising 
vict ims to move away to an undisclosed/hidden shelter  where no one can no 
where you are.  A common truth of  tr ibal members is that even when they have 
committed cr imes and harms, in the end, those of fenders all come home. While 
some communit ies banish or exclude these people, such act ions are not 
universal ly done and are usually reserved for the worst of  the worst.    What this 
translates to for the majority of  domestic violence offenses,  is that the vict im 
knows where both the vict im and the offender are l ikely to be for the rest of  
their l ives,  and the probabi l i ty of  wanting to just move beyond the of fense is 
more common. Tribal prosecutors understand this, and the community that they 
serve.  For these reasons, tr ibal prosecutors and tr ibal just ice systems are best 
equipped to truly f ind remedies to protect thru tr ibal members.  

Without the amendments to VAWA al lowing the tr ibal prosecutors to 
handle this area, the continued system of  the exclusive jur isdict ion of  the 
federal prosecutors for non-Indian of fenses against Indian vict ims in Indian 
country wi l l  cont inue to threaten tr ibal communit ies, by result ing in fewer 
prosecut ions.  The tr ibal prosecutors’ abi l i ty to understand the dynamics and 
create systems to address those is the best solut ion  

Proving Indian status as a VAWA requirement is impracticable.  

The requirement that the bil l  includes that tr ibes prove Indian status of 
the offender and the vict im is yet another example of  the federal system leaking 
into the tr ibal systems.   Functional ly, to make a domestic violence arrest,  the 
arrest ing of f icer establ ishes probable cause.  In today’s wor ld, when that  
offender is bel ieved to be a non-Indian, the police agent wi l l  need to val idate 
the vict im’s status as an Indian to invoke federal jur isdict ion.  For major 
offenses, the off icers need Cert if icates of  Indian Blood and/or Enrollment to 
seek charges in the federal courts.  In t r ibal courts, as a matter of  pol icy and 
pract ice, most tr ibes trust that anyone who holds themselves out as an Indian is 
consenting to jur isdict ion, or  that jur isdict ion exists based on Indian status.  
Since many Indians who l ive in tr ibal communit ies belong to other tr ibes, the 
abi l i ty for the investigating off icer to investigate with all other tr ibes in the 
middle of  the night,  is not pract icable.  Tribes, as sovereign nation,  should have 
the presumpt ion of  jursidict ions, and the lack of  Indian status should be treated 
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as an af f irmative defense.  I  recommend this requirement be deleted f rom the 
new VAWA requirements.   

3. The Major Crimes Act should also be reviewed and amended where the 
offense listed are not defined by federal law.  

25 U.S.C. § 1302 (b) should be amended or deleted. Congress should 
enact a definition for federal child abuse or neglect, or permit the 
tribal definitions of child abuse or neglect to be applied for the Major 
Crimes Act.  

In most Indian Communit ies, one of  the most egregious offenses is that of 
chi ld abuse. To violate a chi ld, to breach the duty of  caring and protect ing that 
chi ld and to wi l l ful ly abuse a chi ld, is one of  the most reviled acts a person can 
do.  I f  anything is to warrant severe punishment, it  is inf l ict ing pain to a chi ld 
without just if icat ion.   Of course, child rearing and the care of  children are 
greatly subject ive to cultural norms.  No two cultures agree exactly as to what 
good parent ing looks l ike.  I t  seems Congress accepted this premise with the 
enactment of  ICWA.  While TLOA al lows for an increased felony sentencing for 
some offenses, there is a l imitat ion in that the only of fenses that are eligible for 
more than one year are when those offenses are subject  to more than one year 
by a state or by the federal government iii.    

Felony chi ld abuse or neglect was added to the Major Cr imes Act in 2006. 
Since chi ld abuse is not def ined by federal law, each Distr ict of  the United 
States Attorney’s Off ice must apply the state law wherever that may be. iv.   For 
federal prosecut ion,  this means Native American chi ld vict ims are only vict ims 
of  the felony chi ld abuse if  the State they l ive in agrees, not their community or 
their tr ibe.   

Under the TLOA, tr ibes can now exercise felony jur isdict ion over offenses 
when those of fenses are subject to felony treatment by another state or the 
federal government v.  This means to tr ibes that regardless of  what the tr ibes f ind 
to be moral ly inexcusable and egregious enough to be given felony treatment is 
meaningless, unless by chance another state or the federal government agrees 
and has such a law.  Such a system does not support tr ibal sovereignty or 
cultural dist inct ions.  Therefore, we recommend that the reference to another 
state law or federal law be omitted, or a federal child abuse def init ion be 
adopted.   

Every state def ines chi ld abuse dif ferently.  The conduct that  gives r ise to 
chi ld abuse of fenses is greatly disparate across the country.  In Ar izona, in 
order for a person to be eligible for more than one year of  jai l when abusing a 
chi ld a person has to cause a physical injury, or cause or permit the chi ld to be 
endangered (at r isk of  death or serious physical injury). vi Therefore, as an 
example,  a chi ld who is kept naked a closet, and who is given minimal amounts 
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of  food and water, and a bucket to use as a toi let,  but who doesn’t actually 
have evidence of  injury cannot be prosecuted but the State of  Arizona, or the 
Distr ict of  Arizona for that conduct as a felony.   Such conduct may be el igible 
in other States,  but based on the complicated web of  laws that exist,  a chi ld in 
SPRMIC who suf fers this treatment cannot acquire just ice in the federal system.  
For the Community to address this treatment with a felony chi ld abuse law, the 
Community would need to adopt a law from some other state that may def ine 
chi ld abuse in a way that covers this treatment.   W ith the enactment of  this 
port ion of  the TLOA, the chi ldren of  this community wi l l  only be as protected as 
some other State determines by def init ion, and not by their own cultural 
understanding. By forcing the tr ibes to l imit to federal or state laws, 
assimilat ion l ives on.   

Since the addit ion of  the felony chi ld abuse and neglect to the Major 
Crimes Act in 2006, it  is my understanding that only a handful of  these cases 
have been prosecuted by the Distr ict  of  Arizona.  Yet, we know in the tr ibal 
communit ies, the incidence rate of  cases where the tr ibes would view the facts 
as “felony” offenses is much higher.  Tribes therefore need to be able to 
determine for themselves what const itutes felony chi ld abuse, and not  be forced 
to f ind a state that agrees.  

A community who addresses its own crime, by its own cultural standards, 
with a review by peers, is what was intended by the Unt it led States 
Const itut ion.  Just ice is achieved when the evidence is presented in a style that  
is consistent with the community understanding.  Persons accused of  cr imes 
should be judged by the facts and the community understanding of  the cultural 
values when they are tr ied. The Community should decide if  the conduct is 
below what is acceptable, by the values and culture of  that community, not by 
the State they happen to be located within, or by some other state that has no 
cultural t ies to the tr ibe. I f  this is not the goal,  then Congress may as wel l have 
enacted PL 280 across the board. Therefore, out of  respect for cultural 
sovereignty, I  again recommend that  the TLOA requirement that requires 
offense eligible for three years mirror that of  a State or the federal government 
be amended or deleted.  

Of course, tr ibes are st i l l  l imited to only prosecut ing Nat ive Americans, 
and al l persons who are detained by a tr ibe are able to seek federal habeas 
review.  Therefore, there is no just if iable need to l imit  a tr ibes’ def ining of  their  
laws to that of  States or the federal government.  

Conclusion,  

The Tribal Law and Order act,  whi le greatly needed and acknowledged has 
some sect ions that are not in l ine with respect for cultural and tr ibal sovereignty 
and needs to be amended.  We are grateful that you al l have been selected to 
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serve on this important Commission and trust that you wi l l  make the appropr iate 
recommendat ions. 

 

 

 

                                            
i Hereinaf ter  referred to as SAUSAs. 
ii See 25 U.S.C. § 1302(b)(3).  
iii 25 U.S.C.§ 1302 (b)(1).  
iv “Major cr imes not def ined by federal law shal l  be “def ined and punished in 
accordance wi th the law of  the State in  which such of fense was committed.”   See 18 
U.S.C.A. § 1153(b) .  
v 25 U.S.C.§ 1302 (b)(1). .  
vi A.R.S.  § 13-3623.  




